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Environmental Protection Act 1990 Section 34 
The Duty of Care 

Introduction 

1. We are directed by the Secretaries of State for the 
Environment, for Scotland and for Wales to draw your attention 
to Section 34 of the Environmental Protection Act 1990 ( "the 
Act”) which imposes a new duty of care on persons connected with 
controlled waste (the short term "waste" is used in this circular 
to mean "Controlled waste" as defined by section 75 of that Act). 

2. This circular is directed principally to those authorities who 
are waste regulation authorities under section 30 of the Act. It 
offers advice on the interpretation and operation of the duty of 
care; complementary advice for those subject to the duty is 
contained in a code of practice issued under section 34(7) of the 
Act . 

Provisions of the duty of care under section 34 

Section 34 ( 1) 

3. Section 34(1) of the Act imposes a duty comprising four 
elements. Those subject to the duty must take reasonable steps: 

under section 34 ( lH.al to prevent any other person 
committing the offences in section 33 of the Act; these offences 
may be summarised as disposing of waste or treating it, or 
storing it 

- without a waste management licence; or 

- contravening the conditions of a licence; or 

- in a manner likely to cause pollution or harm to 

health; 
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of waste from his 



ssstiaa 34(11 (.fail J£ e ^ 0 * he esCape 

control or that of any other person, 

«spr;t i gn , 14flllcHL i ^ ^^ U f* u thorised person” or to a 
transferred, it goes o purposes these persons and 

3 a r re “eTout in section 34(3; and (4,; 

w _ w c t x W hen waste is transferred, to make sure 
q^rTinn o4( written description of the 

that there is also trans^erre enable eac h person receiving 

waste, a description good enough to enable eaon v 

it; . to avoid committing any of the offences under section 

33 of the Act^ ^ with the duty under section 34 (l)(h)) to 
prevent the escape of waste- 



4. It should be noted that a h^he^hand^aste^orTto Mother 

confined to the transfer in which t y ha d reasona ble steps 

party; they w“ =h they receive waste, 

in connection with any transier 

5. The duty applies to any f con -trolled waste; 

Ca ” W - S br oke^who "has control of controlled waste. 

in this circular all these persons who ^e subject to the duty 
will he referred to as "holders of wa£rte - 

6. Brokers , f or °oT ^ste” thST they 

sharing J necessarily hold the waste, in 

arrange, although .hey mgnt the transfer, 

addition to the two parties wau 

Is T s^Tect IT™? du^ cl«? Of contracting? 
especially in the construction industries. 

8 . A waste holder is not f^olutelyrespon^ 

"foSv ^pec^ed^to^ke 4 leisure? "hat are both "applic^le to 

; ^ y t^anLiw" and "reasonable in the circumstances . 
him in that capacity ana * the wast: e in question. 

His capacity concerns or whatever; different measures are 

Io?“w°as?e le IoISerl 'STSS 

mLs^res th ?hat I« r a rasonable in different circumstances is 
contained in a code of practice. 



Section 34 ( 2 ) 

9. The only exception to the duty propel 

Sld waste^if ^defined in section 75(5) of the Act; the 
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regulations to be made under section 75(8) will not change the 
effect of that definition for the purposes of section 34, so it 
covers, and therefore exempts from the duty of care, a holder in 
respect of any waste produced on his domestic property. This does 

no t exempt 

- a householder disposing of waste that is not from his 
property (for example waste from his workplace; or even household 
waste from his neighbour's property); or 

- someone who is not the occupier of the property ( for 
example a builder carrying out works to a house he does not 
occupy is subject to the duty for the waste he produces). 



Section 34(5) 

10. Section 34(5) empowers the Secretary of State to make 
regulations about documents; advice on the regulations is in 
paragraphs 17 to 24 below. 



Section 34(6) 

11. Failing to comply with the duty or with regulations made 
under section 34(5) of the Act is a criminal offence. This does 
not make failure to achieve the aims of section 34(1) an offence 
in all circumstances ( see paragraph 8 above ) , nor is breach of 
the code of practice an offence. However, failure to comply with 
the duty is an offence, irrespective of whether or not any 
contravention of section 33 or any pollution or harm has 
occurred. It should also be noted that the duty of care is solely 
a matter of criminal law; section 73(6) to (9), which provides 
statutory grounding for civil action for damages where waste is 
illegally deposited, do not apply to section 34. 



Sections 34(7 ) to (11) 

12. The Secretary of State is required, after consultation, to 
issue a code of practice offering practical guidance on how to 
discharge the duty (see paragraphs 13 and 14 below). 



The code of practice 

13. The code of practice offers advice to waste holders on the 
measures to take to comply with the duty of care. The code is 
intended as a self-contained guide for waste holders but should 
also be considered by waste regulation authorities both when 
advising waste holders and in their enforcement activities. 



14. The code has statutory status. Under section 34(10) it is 
admissible in evidence in court, and shall be taken into account 
in determining any question to which it appears to the court to 
be relevant. The intention is that the code will assist courts 
considering prosecutions under section 34 in determining whether 



Printed image digitised by the University of Southampton Library Digitisation Unit 



persons subject to the duty 
with the duty. 



•took reasonable measures 



to comply 



Waste "producers" and contractors 



. * nerson who "produces" waste, 

i 5 The duty of care applies toa ^ j in the Act , so that the 
No' definition of nattial meaning. Previous advice 

word bears its orto*ry “ d “ the definition of "waste rn 
given in England and Walas ^ to D0E circular 13/88 0*0 

paragraphs 2.3 ' starting point. The ^ of ^t^ 

Departments is that som et^-n g may “taminated or broken 

^ged 

attitude on the part ^ the ° r d unwant:e d ) . Where an action rs 

(deciding that it rp will be the person committing 

involved the waste producer - ^ he was te producer will _ be 

action. Where no acticm jsii nvo, 1 who takes the decision 

the person ho! ding the eg this should be quite unambiguous, 

that it is waste. In mo ^ p.«n+ractinQ and especially 

buf the circumstances °£ industries', have given rise to 
construction and dMOli ~ re producer and who is subject 

conflicting views of who is a waste p 

"to the duty of care. 

. rhe producer of construction 

16. in the view of ^ a ° e P a ^“sln ^dertaking the works which 
or demolition waste is the per who issu es instructions 

give rise to that waste not the pe & The clien t for works, 
or lets contracts to a result of wh ich waste is 

although he may take decisions a created by the works. 

ssrsus s srs '^^s l ^sssss%sj^i 

creates waste, or, _ who begins a client or contractor makes 

waste (by c ^iage disposal of waste, for example 

arrangements for the carr y -nntract to a haulier for wa„ 
by letting a d^P^^'^nsS-contractor , then that client 
produced on site by a demolition ^ broker in respect of the 
or contractor will be acting in S uch a case all 

transfer between the bwo ® * duty. In practice it is likely 

three parties will be und ® d _ a si ^e will either be producing 
that every contractor involved subject to the duty as 

or carrying away some waste * f r€ f liable to account for the 
producer or carrier and therefore u» ^ duby in res pect of 
measures they have taken to co PS » likely that the client or 
that waste. In practice, al , ” nably be held to bear some 

his main contractor can always e d on thT site . It would therefore 
responsibility for was te pr oduced to t ake reasonable 

be prudent con««tors he employs or supervises 

ctens to ensure that an roe ww 
comply with the duty of care. 
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The documents regulations 



17 Regulations made under section 34(5) of the Act require all 
those subject to the duty to make records of waste they receive 
and consign, keep the records and make them available to waste 
regulation authorities. The regulations place responsibility for 
records on the person who provides and receives the description 
of the waste, which is itself the basis of the records to be 

kept. 



18. The regulations require each party to any transfer to keep 
a copy of the description which is transferred. An individual 
holder might transfer onward the description of the waste that 
he received unchanged in which case it would be advisable for the 
sake of clarity to endorse the description for onward transfer 
to the effect that the waste was sent onwards as received. If a 
different description of waste is transferred onwards, whether 
or not this reflects any change in the nature or composition of 
the waste, then copies of both descriptions must be made. The 
holder makincr the copy need not be the author of the description, 
which will often bf written only by the producer and reused 
unchanged by each subsequent holder. 



19. The regulations also require the two parties to complete , 
sign and keep a transfer note. The transfer note contains 
information about the waste and about the two parties to the 
transfer. 

20. While all transfers of waste must be documented, nothing in 
the regulations requires each individual transfer to be 
separately documented. In the case of, for example, weekly or 
daily collections of waste from outside shops or commercial 
premises, or the removal of a large heap of waste by multiple 
lorry trips this would be unrealistic because of the number of 
individual loads and the absence of any necessary contact between 
the two parties to the transfer. In the view of the Departments, 
therefore, it would be reasonable for WRAs to permit a single 
transfer note to cover multiple consignments of waste transferred 
at the same time or over a period ( not exceeding a year ) provided 
that the description and all the other details on the transfer 
note ( who and what the parties are ) are the same for all 
consignments covered by the note. A single transfer note could 
not cover a series of transfers between different holders nor 

' transfers of wastes of different descriptions. 

21. The regulations require these records (both the descriptions 
and the transfer notes) to be kept for at least two years. 

22. Statutory access to records is limited to ' those waste 
regulation authorities most likely to have an interest in 
offences under section 34 involving the record keeper. These will 
be the authority from whom he holds a waste management ( or 
disposal)* licence or with whom he is registered as a waste 



* A disposal licence is issued by disposal authorities under 
section 5 of the Control of Pollution Act 1974; such licences 
will, from April 1993, become waste management licences issued 
by waste regulation authorities under section 35 of the 1990 Act. 
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car-ier. The regulations deeper has 'his' principal place 

authority in whose area ^ record kept under the 

Of business, to obtain the keeper. Other authorities 

regulations by serving a notice O on 34 P which they are unable 

seeking information held under ^ appr oach °" e 

to obtain by voluntary - ? nPitl ement to copies. Authorities 
authorities with a sbaPu ^ e e ? pP a Tormal system of information 
may wish to consider the scope tor a 

8X01131196 ' .„ cr eate an information 

23. One purpose of documentation « ^ holders to ask each 

source of use to other holders. It _ op cheC k what happened 

other for details from re^rds ^holder might draw conclusions 

and” alert 3 the^ WRA To* anT s.fspected breach of the duty if such 

reguest were refused . 

• h = nrescribed for keeping these 

24. No mandatory form is t ^, er of holders already keep 

records. It is recognised that a the requirements of the 

records of waste in a manner *£ at furt * er adapt ion. A suggested 
regulations with use ± s a t Annex A to the attached 

standard form for voluntary use is 

consultation paper. 



Special waste 

25. Special waste is sub "Inf ?he°^e£!re^tf ^f the 

advice in the code of P"” 1 ® “ the same way as any other 

regulations under secti . /w duty of care does not m 

controlled waste. with the Control of 

any way discharge the need also ' to < » P * . 1980/1709 ) made 

Pollution (Special Wa^tei Reglatio ^ AcP 1974 and with 

U ^ff ^r 0 ?egula°tions e madder section 62 of the 1990 Act. 

26. However it should be o^ures^or ^of thfT^imilar procedures 
waste consignment the purposes of the section 

for landed ships waste , ^he information in a special 

34(5) regulations. In most “fes phe inform ation required 

waste consignment note will inc i separate note need 

In a section 34(5) transfer note so that no sepa hed on 

be made. A copy of a =°“^c“of a «^fer note, though in 
request to an authority P power to seek copies is likely 
practice the authority had already received a statutory 

to be the same authority th h the consignment note was 

copy under the 1980 regulations when tne cons u 

issued. 



**The Control of Pollution (Landed Ships' 
(S.I. 1987/402). 



Waste) Regulations 1987 
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Effect on local authorities 

27 Local authorities as waste producers are subject to the duty 
of care in the same way as any private firm. Authorities who are 
wLte collection authorities (or, in Scotland disposal 
authorities) will be subject to the duty in respect of waste 
which they directly collect, carry or transfer, for example using 
their direct labour organisation. 



28. Waste collection and waste disposal authorities who award 
contracts for collection, transport or disposal are not directly 
waste holders, but in the view of the Departments they are 
brokers, because they arrange and control the transfer of waste 
between two other parties. They are therefore subject to the duty 
of care. In such cases the duty also rests on the other two 
parties: the collection authority or contractor who collects the 
waste and the waste contractor who carries or disposes of it. 



The Crown 

29. Subject to the provisions of section 159 of the Act, the duty 
of care in section 34 binds the Crown. Government Departments and 
other Crown bodies must take the same reasonable steps under 
section 34(1) and will be obliged to keep and make available the 
same records of waste under the section 34(5) regulations as 
other waste holders. Section 159(2) sets out a procedure whereby, 
on the application of a waste regulation authority, a court may 
declare a contravention by the Crown to be unlawful. 

30. Special considerations apply when waste is transferred the 
Crown for carriage, although it is not envisaged that such 
transfers will be frequent. Waste holders may only transfer waste 
to "authorised persons" or to persons for "authorised transport 
purposes". The Crown may qualify under some of these headings 
when receiving waste (for example as the operator of an 
incinerator exempt from waste management licensing). However it 
should be noted that the Crown is not. bound by the Control of 
Pollution (Amendment) Act 1989 and is therefore neither obliged 
to register for carrying waste nor exempted by regulations under 
the 1989 Act. The transfer of waste to the Crown for carriage 

; might therefore be a breach of the duty of care, should such a 
difficulty arise it would be open to the Crown agency involved 
to register as a carrier voluntarily to enable them to accept 
waste without causing any breach of the duty. 



Enforcement provisions 

31. In the view of the Departments, the major means for securing 
compliance with the duty of care will be checks by waste holders 
on each other. All waste holders will wish to protect themselves 
against the consequences of misbehaviour by another party in the 
waste chain, and will have every incentive to check on others and 
on the waste itself and to document the steps they have taken 
against the possibility of a criminal inquiry. Holders will 
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become both a mutual enforcement method and a potential source 
of information. 

32. No authority has a specif i in their role as 

section 34. Waste regulable: “JjSSrti interest in unlicensed 
licensing authorities hav ® that they are likely to 

waste management and it is e « . , in Sco tland, reporting 

undertake most ^ ti ln ) of breaches of section 34, 

33 . It is envisaged that authorities theT' suspect 

section 34 and seek access to -transferred to an authorised 

either that ^ a | 0 ^ 1 ° aut h 0 rised transport purposes) or an 

person (or a person for aut ±±Qn 33 . such suspicion may 

actual or potential breach o varie ty of ways: for example, 

arise from knowledge acquired i waste from information 

from finding an unlicensed should be 

supplied by another was e section 33 , or from the 

taking steps to pre™*- a at “denied sites . To establish who , 
monitoring of waste arriving a - ; 34 authority must 

if anyone, was in breach of e 33 dft the path of legal 
establish at what stage the waste left the wa f te 

SSSSSEy to f enabirTt?' proper treatment in accordance with a 
licence? who fly-tipped it? 

ft „thnritv mav be able to identify the producer of 

34 . An authority may . , , h i c discarded paperwork or 

,-m 1 -1 t* bv QX fl Ln ULn&tlXQH ( laD©J-S / QlSCoiU r r « 

dSinciive demolition waste). Or w«te ^Iv^lt 

the waste (for example incorrectly described warte arriving 

a disposal site). Accordingly an auttvori^ may ^ from 

path of waste either forwards from the origin CE ® , 

the point at which it is 

nowars of authorities to obtain information under section /j. 
the Act are not available to authorities pursuing breaches of 
^ is why the regulations under section 34(5) make 

specific provision for WRAs to obtain access to ^ 

holder is obliged to answer and keep the information 
him to say from whom his waste came and to whom it went nex^. A 
£Sld£ may not block enquiries carried out by a WRA under the 
i ___ Refusal to answer, keeping untrue or incomplete 
records or 'furnishing false copies of documents would ail be 
offences under section 34(6). The other Parties ^ ° 

movements would then be traced successively by the autoority^ 
This will still not always enable waste to be traced 
example where fly-tipped waste is simply found on a site it will 
often not be possible to associate it with anyone - but there 
will” be a muchgreater probability of tracing waste transfers and 
establishing who has committed offences. 



Effect on local authority costs 

35. The reasonable steps suggested in the code of practice 
represent what should already be good normal practice for 
authorities, and should not therefore involve any additional 
costs. Additional costs for collection (and, in Scotland, 
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disposal ) authorities directly handling waste will arise from 
compliance with the regulations on documentation under section 
34(5). The completion and keeping of transfer notes for all an 
authority's waste will, it is estimated, cost an average 
authority some £1,000 each year. If 460 collection authorities 
(who in Scotland may also deal with waste as disposal 
authorities ) directly deal with waste then the total cost would 
be £460,000 each year (£400,000 in England and Wales, £60,000 in 
Scotland ) . 



36. It remains the view of the Departments that there will be no 
additional burden on waste re gulation authorities arising from 
the duty of care. Compliance with the duty of care will be 
secured mainly by waste holders checking on each other when 
transferring waste. Section 34 lays no additional enforcement 
function on any authority. Any enforcement work connected with 
the duty will be incidental to waste regulation authorities * 
existing responsibilities for licensing and their present 
enforcement work against illegal disposal. Indeed, the duty of 
care and in particular the documents regulations offer a more 
efficient means for waste regulation authorities to pursue 
enquiries into other offences. In the longer term, the duty of 
care and associated measures should sufficiently deter illegal 
disposal to reduce the level of enforcement work. 



D0E/S0END/W0 July 1991 



Printed image digitised by the University of Southampton Library Digitisation Unit 



DRAFT 



ENVIRONMENTAL PROTECTION ACT 1990 
DRAFT REGULATIONS UNDER SECTION 34(5) 

DOCUMENTING THE DUTY OF CARE: A CONSULTATION PAPER 
INTRODUCTION 

1. Those subject to the duty of care in section 34 of the 
Environmental Protection Act will also be bound to comply with 
regulations made under section 34 ( 5 ) of the Act . Under the terms 
of section 34(5), the Secretary of State may make regulations 
imposing requirements on any waste holder " as respects the making 
and retention of documents and the furnishing of documents or 
copies of documents." In effect, such regulations may require 
persons to whom the duty applies to keep records and make them 
available to authorities. The purpose of this paper is to consult 
on the regulations which the Secretary of State for the 
Environment, the Secretary of State for Wales and the Secretary 
of State for Scotland propose to make. 

Purpose and gen er al outline of the regulations 

2. The purpose of the regulations is to require records of waste 
transfers sufficient to assist waste holders and waste regulation 
authorities in tracing waste from origin to destination. The duty 
of care and the documents to be required by regulations will 
create an audit trail that authorities will be able to follow by 
right and will be of use to others on a voluntary basis. 

3. This purpose is similar to that of the Special Waste 
consignment note system, in regulations made under section 17 of 
the Control of Pollution Act 1974 (to be replaced in due course 
by section 62 of the Act). However, the special waste system of 
pre-notification and consignment notes applied to all controlled 
waste would be too onerous. The records system provided in these 
regulations for the duty of care will therefore be simpler . 






4. The duty of care may apply to the occupiers of domestic 
■ property where waste other than their own household waste is 
concerned (see the draft circular, para 8). 



I.af.Q.rmatiQD^.tQ--be recorded 

5. Section 34(1) places specific duties on those subject to the 
duty when waste is transferred. Discharging this duty will 
necessarily involve the holder knowing: 

- what the waste is ( from its description ) ; 

who was the preceding holder ( who gave him the 
description: "the transferor"); 

- who is the next holder ("the transferee"); and 

- in what way each of those other holders meets the test of 
being either an authorised person or a person taking the waste 
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___ ( nr -the producer or importer 
for authorised transport purposes (or the P 

of the waste ) . . 

_ this list is the basis 

li Hr^forTs t V h°at d t^se" rtgu\atTon e s would require holders to 

make and retain. 



IH£-JISgULftSlQH£ 

prin t inn 0 f waste 

3 . (.«.»] « • ~ ™ 

the duty to secure that, whtm • enable other persons to 

transferred a description atequate t and to prevent the 

avoid a contravention of section dd or tne 
escape of the waste. 

8. p-rmlatlon 2 requires each party to from the 

copy of the written. is intended to be a long 

true S copies ~ ^ ~ 

length of the proposed period for rete 



TransfPT NPtSS. 

, K« 4 -vi narties to a transfer, at the same 

9. BPigul ration -3. requires ^ P waste is provided, to 

time as the written description of the was ^ ^ ^ ^ 

Should^iSntlf? 1 thf'Iste and' give information ^out^ its 

^t^ty containment and the d ^e“ses P of^thf pS^To the 
should also record the names . which of the categories 

transfer and (any 'broker and belong . It is also 

in section 34(3) or 34(4 ) ox f wast;e disposal (or, 

proposed that where paxti^ m ho. aers licensing authority 

subsequently, waste managemen ) , . sim ii ar iy in the case of 

and licence number should be recorded, s ^ 1 /f 1 ^ at±on author ±ty 
reaistered carriers of controlled waste, tne 
and registration number should be recorded. 



Bawl1aHnn 4 reouires holders to retain these documents for 

10. BPQin n ^ Qa : 4 q J ith the retention period for copies of 
*• years , . . n j er reoulation 2. Comments are invited 

descriptions of waste und •=<•> 9 idpauate for enforcement 

on whether a shorter time would be adequate tor 

purposes . 



Furnishing document s. 

, ^ . c - rrwidB c -that a holder must furnish copies of 

docu m e nts ^wi thin seven days of the request, if asked by a WHA, 



Printed image digitised by the University of Southampton Library Digitisation Unit 



a-t the WRA’s principal office. The right to make such a request 
is limited to the WRA: (i) from whom they hold a waste management 
licence under s35 of the Act (or, for the moment a waste 
disposal licence under s5 of the 1974 Act); or (u) -or their 
principal place of business. Any WRA not having such a connection 
with the holder would be able to approach another authority for 
help in their enquiries. 



gg-r-TT-i r.g of Notices 

12. Regulation 5 is so framed as to enable a waste regulation 
authority requesting the furnishing of copies of documents to 
benefit from the provisions on the service of notices prescribed 
in section 160 of the Act. 



Extant 

13. The regulations will apply in England, Scotland and Wales. 



Commencement 

14. The regulations will come into force at the same time as 
section 34; it is intended that this should be in April 1992. 






16. Annex B contains an updated and revised compliance cost 
assessment for the entire duty of care. 
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Annex .ft 



SURGESTED CONTENTS OF A MODEL FORM FOR ...DQ.CIM.£IiTIN.S...maT-£ 

[Notes: 1. this shows only the suggested content of the form; a 
model layout will be issued together with the final version of 
the code of practice and the circular; 

2. this is not part of the regulations under section 
34(5), only a suggested form, for the voluntary use of any waste 
holder seeking a convenient means of meeting the requirements of 
the regulations; waste holders may continue or adopt their own 
records systems provided these record the information required 
by the regulations] . 



Waste Transfer. Note 



1. Waste description (copy attached) 

Waste is contained in: 

Quantity: 



1 * Wasc&£ transferred front • 



Name of person or body 

Who is ( tick all boxes which apply ) : 

- the producer of this waste 

- the importer of this waste 

- a waste collection authority 



- a holder of a disposal licence 
or a waste management licence 
from: name of authority: 

licence number: 

- exempt from the requirement 

' to be licensed for dealing with this waste 
(give type of exemption below) 

- a registered carrier 
registered with (authority): 
registration number: 

- exempt from the requirement 
to be registered for carrying this waste 
(give type of exemption below) 

- a waste disposal authority 
( Scotland only ) . 
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2 , y/niritP handed 'tQ-j- 

Name of person or body 

• i »ii boxes which apply 

Who is ( tack all b authority 

. a waste co "® dispo sal licence 
- a holder of ",, 3m pnt licence 
QT a waste 

from: name of au ;^. 

. ^rfro^he- retirement 

to be licensed for ^on^elowf * 

(give type of exemption oe 

a registered carrier 
registered with (authority ) • 
registration number. 

- exempt from *be requirement 

r gl “ s?=«ras«“ , 

- a waste disposal authority 
( Scotland only ) * 



4. Tran sfer 

The waste was transferred at: 
(place) — — — ' 



on: 



( date ) 
(-time) 



as in consignments between the dates 



and 



5. Signed 



( representing 



( representing 
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Annex B 



rnMPniANrF COST ASSESSMENT FOR THE DUTY OF CARE UM PSR SECTION . 34 , 
r»F THK ENVIRONMENTAL PROTEC TION ACT 1990 



1 . a full compliance cost assessment for the duty of care was 
published in the DOE and Welsh Office paper of 29 June 1988 
("Waste disposal law amendment: decisions following public 
consultation" ) and the Scottish Office paper of 14 February 1989, 
as part of the package of proposals on waste disposal law 
amendment. That assessment was modified in paragraphs 23 to 25 
of the consultation papers of 1 February 1990 in England and 
Wales and 22 March 1990 for Scotland ("Waste management, the duty 
of care. A consultation paper and draft Code of Practice under 
the Environmental Protection Bill" ) . Draft regulations are now 
available as well as a draft code of practice and the 
Environmental Protection Act is in its final form. It is timely 
to produce a consolidated revised assessment. The following 
compliance cost assessment therefore covers all the costs of 
section 34, including compliance with both the main duty , in the 
light of advice in the code of practice, and the regulations 

under section 34(5). 



Natur e of the — regu lAtiidis. 

Ql. What are the origins of the regulations? 

Al. i. A series of critical reports have recommended improvements 
in the system of legal controls on waste management under the 
Control of Pollution Act 1974 . In 1985 the Royal Commission on 
Environmental Pollution (11th report, "Managing Wastes: The Duty 
of Care " ) recommended that producers of waste should be put under 
a general duty of care to ensure its safe disposal. 

ii . In December 1985 the Government adopted the Royal 
Commission proposal as the basis for future legislation. Public 
consultation in 1986 to 1988 produced general support for the 
idea of a statutory duty backed by advice in a code of practice. 
On 29 June 1988 ( 14 February 1989 in Scotland ) the Government 
announced the proposals it was intended to enact: a duty °f care 
applying to all waste holders, not only producers, supported by 
a code of practice. These proposals were the basis of section -4 
of the Environmental Protection Act, which received Royal Assent 
on 1 November 1990. 



Q2. What is the problem requiring regulation? How severe is it? 

A2 * Successive reports, from Select Committees, from the RCBP and 
from the Hazardous Waste Inspectorate, have made it clear that 
the illegal or environmentally damaging disposal of waste remains 
a widespread problem. Outright illegal disposal, without any 
licence which is usually known as fly- tipping , is prevalent in 
London and other conurbations. On the basis of the London Waste 
Regulation Authority's estimate of the rate at which fly- tipping 
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. oped waste may cost local 

takes place, the clearance of fly J=-PP r _ Even the disposal 

authorities and landowners some £20m eac : y^ f elimina t e risks to 

of waste at licensed sites doe^t i lnappropri ate treatment of 

public health and the .^Y incineration can pose immediate 

wastes in either landfill 1 lon g term hazards such a 

pollution, for example to air ^ revalence Q f illegal or low 
landfill gas or leachate. . ^ f nes -the competitiveness of 

standard di f sal f ° and inhibits investment in higher 

legitimate disposers eu " J 
environmental standards . 

Q3. What is the existing regulatory provision, 

- ..'niv those in the Control 
A3. Present legal c °q"E^ o1s concentrate on regulating the final 
of Pollution Act ^ 7 4 ' consina those who deposit, treat or 
disposal of waste by 1 ^ensing th^ ^ carrie d forward and 

dispose of it. Q Act prohibit the disposal or treatment 

strengthened in the 1990 Ac , P breach of a licence. This 

of waste that is not license i on those who produce or 

concentration places no responsibil ty although their 

handle waste at earlier stages in v±de about the:Lr waste 

actions and the information thy its destination and the 

may play a ^ p ro per™nf omabion from producers and 

standard of treatment. Proper help to the deterrence, 

other holders of waste is also a nee ^ 

detection and prosecution of illegal dispos 

24 . Are -there any alternatives to regulation, eg a code of 
conduct or voluntary agreement? 

A4. No. The object of the m “ s “^ al iS of ' ^nles^ so^volunta^ 
deterrence and detec o ; Breach of the duty of care 

arrangements would be inef, f ® bo th the advice in the code 

will be a criminal of of Phe regulations under section 

required information. 

be introduced over a period. 

c -timetable for implementation proposed in the consultation 

AS. The timetao un der the Control of Pollution (Amendment) 

pa S e Ta?Q n^fdes for the staged introduction of a register of 
Act 1^89 proved April 1992. It is intended to issue 

in November 1991. This 

SjfSvTSL*. holders rime r° 

with registered carriers before the duty of care is 
in full in April 1992. 
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Q6. Can -the period of operation of the new regulations be 
limited? 

A6 . No. 



Q7 . How will the regulations be enforced? By central government 
or through local authorities? 

A7. The duty of care is a statutory obligation resting on 
individual waste holders. No duty of enforcement is laid on any 
authority. However, local authorities, especially waste disposal 
(to become waste regulation) authorities, acting in their 
capacity as licensing authorities for waste management, will be 
able to prosecute for breach of the duty of care where such an 
offence is discovered incidentally to their pursuit of disposal 
offences. Waste regulation authorities will also have powers to 
obtain information from waste holders to assist their enforcement 
work. 



Q8. What specific provisions for small firms have been 
considered, such as exempting them from the regulations' 
requirements ? 

A8. Pollution from small firms is as damaging as that from large 
firms, so exemption or a lesser level of care is not reasonable. 



Q9. What consultations have there been with business? 

A9 . General public consultation was held from 1986 on the 
principle of a duty of care and in 1990 on the terms of the draft 
code of practice, as required under section 34 of the 1990 Act. 
Most business comments have supported controls at least as 
stringent as those proposed, and in several instances, more 
stringent. This present consultation paper, on regulations 
requiring documentation of the duty, completes public 
consultation . 

Impact .. cn_b.u&ingaa 

Q10. Are certain sectors of industry or companies of a certain 
size likely to be particularly affected by the regulations? How 
many companies or establishments will be affected? 

A10. i. All industries, firms and establishments of any size and 
kind who produce or handle controlled waste will be equally 
subject to the duty of care; the only exemption is for occupiers 
of houses for the waste produced there. 

ii. In 1990 it was estimated that this may affect 850,000 
enterprises in England and Wales and 27,000 in Scotland, (based 
on the number of registered companies with some net addition for 
there being more enterprises who are not companies than companies 
who are not active waste holders ) . This may under-estimate of the 
number of non-company enterprises. As an alternative approach, 
the number of units in the non-domestic rating list in Great 
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Britain is about 1.9m ‘^VsepStS f^Tch praises 

Scotland); these figures that the total number of persons 

rsf., s»s '“«•« »“*“ - iu “ 

1,000,000 and 1,500,000. 

. j_ .*.« comply with the 

Oil. what will b-xnasses have « practices? 

regulations? How will this comp* 

o-f the duty both as advised in the code 

exercise a higher level of care. 

. . „_*,r.rs of waste, will have to do no 

ii. Most firms, ordinary Pf>^=® bs check initially with 
more than seek a ® r ° registered, write a simple 

the local authority tha - exc hanqe the description tor a 

description of "receiot and description available for 

receipt and keep both rece P r hsrkina on registration and 

inspection on request . Apart f: ton l ch ^ 9 necessari i y be doing 

writing the description, . f their waste already, 

most of this in arranging the disposal or tnei 

Q12. What additional resources or di^^r^atS 
a whole? 

A12. i- The additional MSt^f the simple measures 0^^ glving 

All is estimated for P^e fverage firm at 
a national cost between £.10m and tlbm. 

ii. Where more stringent measures i are will^rile where 

will be additional costs. In P a ^= u1 ' p rovid e an adequate 
an analysis of the waste is call® 3 0 „ e additional £30 - 

description. It Jf vl SS ^ir^d bv lO -15% of firms (100,000 - 
£80 analysis will be required by firms perhaps half of 

225,000 firms) in a year^ but that Necessary. 

these, will already be “l^ na w s ds and description for 50,000 
The additional costs of one analysis ana * 

■to 112,500 firms would then be between £1. 

iu. i» — «y, u?. ?-,y °;.;r;iS‘^s 1 Sg a 
su“. ».!. - ii- •*« »-*• 



RpnefitS 

013 What will be the benefits to the UK economy as auhole. to 
Government objectives, to consumers, employees, traders 
enforcement authorities? 
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A13 . i- The overriding objective is "the projection of the 
environment and human health against pollution rrom. waste. The 
duty of care, by deterring any holder from turning a blind eye 
to the disposal of his waste and giving every waste holder a 
strong interest in ensuring the legal disposal of waste he 
produces or handles, will do much to reduce the incidence of 
illegal disposal. 

ii. The legitimate waste disposal industry acknowledges the 
benefit that will accrue from the suppression of cheap illegal 
competition. The consequent demand for higher standards of waste 
handling and disposal, the need for expert analysis and advice 
and the encouragement of the more desirable alternatives of waste 
minimisation and recycling all offer market opportunities to the 
waste industry. 

iii. Wider commerce and industry will benefit from a clear, 
statutorily supported statement of the extent of their 
environmental obligations for waste they produce. 

iv. For enforcement authorities the duty of care offers the 
prospect of cutting off the supply of waste from legitimate 
sources to illegal outlets. It also offers an information source 
for the detection and prosecution of illegal disposal . 



Monitoring and evaluatio n 

Q14 . What steps are being taken to measure the effectiveness of 
the new regulations in meeting their objectives? When will the 
regulations be reviewed? 

A14. The Environmental Protection Act imposes duties on waste 
regulation authorities, to report annually on their policies and 
activities. In addition, HM Inspectorate of Pollution (Hazardous 
Waste Inspectorate in Scotland ) will audit the performance of 
authorities. Both these measures should show the effect of the 
duty of care, in combination with other measures in the 1990 Act, 
in raising standards and reducing the incidence of illegal 
disposal. The operation of the duty of care and the code of 
practice will be kept under review. 



Contact point: 

Mr P F Wright 

Department of the Environment 

Waste Management Division 

Room A2 . 22 

Romney House 

43 Marsham Street 

LONDON SW1P 3PY 
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STATUTORY INSTRUMENTS 



1991 No. 

ENVIRONMENTAL PROTECTION 



The Environmental Protection (Duty of Care) Regulations 1991 



Made - 

Laid before Parliament 
Coming into force 



1991 

1991 

1st April 1992 



The Secretary of State for the Environment as respects 
England, the Secretary of State for Wales as respects Wales 
and the Secretary of State for Scotland as respects Scotland, 
in exercise of the powers conferred on them by section 34(5) 
of the Environmental Protection Act 1990(a) and of all 
other powers enabling them in that behalf, hereby make the 
following Regulations: 



' Citation, commencement and interpretation 

l.-(l) These Regulations may be cited as the Environmental 
Protection (Duty of Care) Regulations 1991 and shall come into 
force on 1st April 1992. 



(a) 1990 c. 43 . 
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( 2 ) In these Regulations 



"the 1990 Act" means the 



Environmental 



Protection Act 



1990; 



"waste management licence means a 
35 of the 1990 Act; 



licence under section 



under section 5 of the 



"disposal licence" means a licence 
Control of Pollution Act 1974(a); and 

"transferor" and "transferee" mean respectively, in 
relation to the transfer of controlled waste, the person 
who by virtue of section 34 of the 1990 Act provides, and 
rhe person who is provided with, a written description of 

the waste. 



Copies of written descriptions of waste 

2. The transferor and transferee of controlled waste shall 

each keep a copy of the written description of the waste 

_ . . _ oa the 1990 Act for a period 

provided. by virtue of section 34 of the i*yu 

_ +-ho date of the transfer of the 

of at least two years from the date 

controlled waste. 



(a) 1974 c. 40 . 
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Transfer notes 



3. The transferor and transferee shall, at the same time as 
the written description of the waste is provided, complete and 
sign a transfer note - 

(a) identifying the waste in question and stating - 

( i ) its quantity and whether on transfer it is 
loose or in a container; 

( ii ) if in a container, the kind of container; and 

(iii) the time and place of transfer; 

(b) giving the name and address of the transferor and the 
transferee; 



(c) stating whether or not the transferor is the producer 
or importer of the waste and, if so, which; 

(d) if the transfer is for authorised transport purposes 

mentioned in paragraph (a), (b) or (c) of section 34(4) 

of the 1990 Act, specifying which of those purposes; 

(e) indicating in relation to the transferor and 
transferee which, if any, of the categories of person 
shown in column 1 of the following Table he is and 
providing the additional information, if any, in relation 
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to that category described in 



column 2 of that Table. 



TABLE 



Category of person 

An authority which is a waste 
collection authority for the 
purposes of Part XX of the 
1990 Act. 

A person who is the holder of 
a waste management licence or 
a disposal licence. 



A person to whom section 
33(1) of the 1990 Act does 
not apply by virtue of 
regulations under subsection 
(3) of that section. 

A person registered as a 
carrier of controlled waste 
under section 2 of the 
Control of Pollution 
(Amendment) Act 1989(a). 

A person who is not required 
to be so registered by virtue 
of regulations under section 
1(3) of that Act. 

A waste disposal authority in 
Scotland. 



Additional information 



Xf the waste is to be kept, 
treated or disposed of by 
that person, the relevant 
licence number and name of 
the relevant waste regulation 
authority. 



His registration number and 
the name of the relevant • 
waste regulation authority . 



Duty to keep copies of transfer notes 



4. The transferor and transferee shall each keep a copy of 



(a) 1989 c.14. 
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the transfer note for a period of at least 2 years from the 
date of the transfer. 

Duty to furnish documents 

5 . A person who is by virtue of regulation 2 or 4 above 
under a duty to keep any document shall, on being served with 
a notice requesting him to do so - 

(a) by the waste regulation authority in whose area he 
has his principal place of business; or 

( b ) if he is the holder of a waste management licence or 
disposal licence, by the relevant waste regulation 
authority, 

furnish the authority with a copy of that document at their 
principal office within 7 days after the date of service of 
the notice. 

1991 Secretary of State for the Environment 

1991 Secretary of State for Wales 

1991 Parliamentary Under Secretary of State, 

Scottish Office 
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